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/’;:\:!)::“ > A L__LLLH"J

0 HRAEFWOERT: TP ALFRAY S FEIRAGUIEN G #
SRAFLEREL G o Ao

31 Ppalandt-Herrler, 78. Aufl., 2019, § 934 Rn. 3; Soergel-Henssler, 13. Aufl., 2002,
§ 934 Rn. 5.

32 ﬂ$¢*&i$ﬁ&%#ﬁ@%%$%ﬁﬁﬂ%%@%@§%v#ﬁ@%i
LSRRI IRP o AR AGFRTA A IR MY %;Lfs
AR 1 -SERE- R TR A Y WA i ““‘x’ﬁ LSRR FTERER
FLEOREA G RER - LIELA BT @OR U M F L
B2 - PR E AL H -

BB R8T T FHEA TR
FALAI M A E - R

mRbF A (REREG) -

34 Ppalandt-Herrler » F:x31 > § 934 Rn. 3; Staudinger-Wiegand - F 3x10 - § 934
Rn. 4.

35 Bamberger/Roth-Kindl » 3110 > § 934 Rn. 4; PWW-Priitting » 112 > § 934

TEARFA @ FRFEA S K
NS SRR T2 A Y

>~
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S HIERRETT R SRR (1T 42 2 IR S OR N » [RGB B A R 12 5
A SRR RIA S 934 5 VB T2 A aE & fiRE - 1T & T Rt 78 ]
[FREE21BTE Z FAE®C o {H B A {4 7 (o] 35 [ IR I B A5 B 2 il 43 o5
A RIFERTR - & 4R RN E BT K G5 A U 2 7 U
T - RS BE 2 M85 A » BERE AR Z B E B 1R Y s
BEBESHZIEY - MG ERER RIEBIBMRELF Y -

EREEFELESHENB G HE - AR ERESA A
EBEHPMEESHZERE (Fremdbesitzwille) [ 5 7H ZFEE® - IR
BVE#HSA ANSEWLIELLE TR » Ml R e A i 2 F 8
EzERmEAZEE - Hit > fIE B8 5A AmEEE - M
MG S AZBEZREEA - RARWIEFERA A - Wl
T MR EL NI I R Fr B 2 BB % SREL A AAsR BRI S ORI
Bz QI A NGBS E - TR IR ER RIA S 934R B LB
PEERSEERA#ES  ERER  BEACIFHFESAA
WO R N B B S A A B E AR E 2% - B
ANHRBEH E S A NN Z A Z B AIE 5 P8 E A K EH KHE - I8
318 R TR B R A SR 934R B LIFTR A0 -

HZ o mAEE RERSBMRELEE - FEEAHERSAA
Z IR R T A R B2 3 T R BT HUSA - 23 AR
AR FsERE S A A 806 A F IR B K AE R i - NS R

Rn. 3.

36 Jauernig-Berger, 14. Aufl., 2011, § 934 Rn. 2.

37 soergel-Henssler » 331 - § 934 Rn. 6.

38  Bamberger/Roth-Kindl » F 3x10 > § 934 Rn. 3; Staudinger-Wiegand > F x10 >
§ 934 Rn. 4.

39 Bamberger/Roth-Kindl > = 3x10 - § 934 Rn. 3.

40 Soergel-Henssler » F:x31 > § 934 Rn. 5; Staudinger-Wiegand > 3110 » § 934
Rn. 4.

41 Bamberger/Roth-Kindl > 310 - § 934 Rn. 4.

42 Erman-Bayer, 15. Aufl., 2017, § 934 Rn. 2; Soergel-Henssler » F :x31 > § 934 Rn.
9.
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RIEBBMRELEL - MMESHEEOREEARESE2BILS - 2/
DUEA BETR S 2 TR - (PRI B B 05 55 9340k 4 Bt ve AR AF s B g
YIrERs - B JE B R o fEH HA MR 0 2 B - 2 MRIETRA
R E E Y R 2 SR EEF K EASGER - Haz Z - alHE A
RERZ BT > I HF R AR & 2 55 R E E 8 A bk
R Ry RESN o 1 R ERAT Ry BE TR AR BE A RGE B RS K FENY » 238
AR BEMRTER RIEFBRFE VB EEIS B ET A - S5 E0
N BEA PR o (B A R BT Ry RE T » 3258 AMRIE R RIAE S 105(% 551
IHYRRE RS BIZEFTAE - B A ER B ABRRET REE 15 - X
RERBRITREZ B » 2B AR M Z EHSBIERT AR -

% KRR ERESB4RFELB P ME B S ERAE -
HZBANRGEEHFESAA > REEHE LA AR ZEANTRZ
ERT A 2 BFBE (im Zeitpunkt der Vollendung des Eigentumser-
werbs) - A RyZE A A A F8E 2 B8 - RRIHARZ#EA
HECHZEEZAREFKET - 5z 2R ANEEESAAM
IRFAIE S H B RRY -

BHimE (s14) - WHEBSED ZA#EE K > FREEES
ZABZ S5H R BRERGTEZE 2R 2 2R REFE RS BRI
el 2 T FraCE B R IR i Y 225 o 3 R AT HY
H L LGRS | 2RSS KR TRRIE R AT 2 J5 =0 - Rz AT
FREEHEEZ L0 » SRR ERE W - A REEREZEE
VIRETT Ko T 32 SRS AR PR A 1E - (B 2 IRTER BRVE B 9345 5B LB TP
S RIS BT A RS -

43 Ppalandt-Herrler » 3331 > § 934 Rn. 5; PWW-Priitting - F 3x12 > § 934 Rn. 3.

MR S105ESER T TEFLN Y A2ZARAT 0 Ko

45 MiiKoBGB-Oechsler, 8. Aufl., 2020, § 934 Rn. 3.

46 Priitting, Sachenrecht, 36. Aufl., 2017, Rn. 431; Wolf/Wellenhofer - f 128 - § 8
Rn. 12.

47 Wolf/Wellenhofer > ¥ 2128 > § 8 Rn. 12.

48 A px ) %% f Wolf/Wellenhofer » 3128 » § 8 Rn. 12.
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AR ER ORI R R - BB HAFT &S B (2R 2 B A FTHUS
ZHEBEFHERSAERMA Y  H2E ERSEE S ATES
BESG 2 RiE > BN EZFEREEZBREY - e 0 EEREA
B33 MM E - PR I I 2 R AR A UUE 2 )T BT AT - B
2 NCHITESEE 2 M SHE - BP0 AT H # A HL
FEIEBEFELARR > GRS EIUSEIEMARE - BEBRZES
BAERFVIF AR E » fEpE o7 M 2 BB AMRIE R 2 7 BT
0% - B \EREMESEE 2 M LA - HECESEIE
EEFTANE > BLILT S - BRI W E A E A 20 -

RES EEEEZE - B4 0I5 ERERRAIEH4 - FHGRLLE AN
JE 2 J7 AT R LA P A MEEL 2,50 « M S Em A 1415 - FREI A 5wt
HHEB RIAEMMEELE P 9331k » BB A MRS A A
TEREAIEE T - HFEFSMNEEE R (Rechtscheinprinzip) [ME - Fl481415
BEEH? - EH > NHAFWAEG > ZAESGHT E#ELHES
B35 3 R B RUA B 9331 » AN CHUS %l 2 B S A AT - Hi
REEZEBEHUSALT AT - HEEEEHERREFBMEELEY - &
FHREGZ AL M#ELSANZERUSALRTERE - 2FRmMETR > B
RN BIABLBIS I R G A A > HEHT HEFELA LRFAR » Al
& R E S BEAE [E AT EE Al e T R AR Mo NS -

FEAh o R RIESE I3 2 HE » IR TT AE B[R ESE 934 LIE TV

49 Bamberger/Roth-Kindl > 310 > § 934 Rn. 2.

50 MiiKoBGB-Oechsler » - 3r45 > § 934 Rn. 2; PWW-Priitting - F :x12 » § 934 Rn.
5.

ST w428 A" A% - B E 3 4 (erststufiger mittelbarer
Besitzer) - ¢ Bl : % - B4 4 3 4 (zweitstufiger mittelbarer Besitzer) » 3%
B Hitte/Htte/Schmidt » F 3x25 » Rn. 520.

52 \Westermann/Staudinger, Sachenrecht, 13. Aufl., 2017, Rn. 251.

53 Erman-Bayer - F 142 > § 934 Rn. 1.

54 Miiller/Gruber » 327 » Rn. 1475.
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FRZEZ255 » LS LAGI6ANLAZRETIE « 616 : (TR ATIRGI4 » HHUSA
T2 % o B SHSE 2 5 AR B AT I - (E R k8
RIEEIBME 0 MZREEANZ E AR » ZRESEIERAE
BE > SRR AT T AT DS R 2 R AT A
HEBRZ, - IERS AR A 03B LT - ZIS N2 AT > e
TS S AT o B R A 593316 2 M T AR B A
FOIMES LIHTFAE2E -

B IFERERT  — R T » B AR R L9340
FUBHATSEG - KB G - e e RE 933 T
M BEEREE > RIS T 28 SEERF [
B2 HRTRAEEY 28 R E 5 S AT S50
5 BEAEZ RS A AR SRS - IS ST -

Ll ST - MESER R FRES - 3R
(B 258 o (L6 oo/ 4 o 5 B 3 P 8 (8 B R S5 2 9331 T
5 > A SR P B R S 9346 - I > 3R B AP RUERLE 1AL (E
EEEIBE KT EE R A E 34 MAE T BUER >
L B B ERRGES  IREIEPR R B 5 A B A R i 2
NS Z NI NG » 2 B BB IS B A 50 -

3.5 A

SR 1o B 0 2R B BT 7 L ARAISE o I 0 5 934 0 L 45 033 58
U R (B S EARGEHE G (B L gk - >4

55 HkBGB-Schulte-Nélke, 7. Aufl., 2012, § 934 Rn. 5; Jauernig-Berger » F 3136
§ 934 Rn. 2.

5 e % (Frasmaschinen-Fall) B 3 46 B2 F F46 B 202 $9345F % 15257 % %
Fei2 933152 F k6] g’%—?}E‘SBGH NJW 1968, 1382 -

57 MiiKoBGB-Oechsler » - 3r45 > § 934 Rn. 2.

58 MIiKoBGB-Oechsler » F3r45 - § 934 Rn. 2; Soergel-Henssler - 331 > § 934
Rn. 2.

59 MiiKoBGB-Oechsler » - 3r45 > § 934 Rn. 2.

60 \Wolf/Wellenhofer »  :x28 » § 8 Rn. 111.
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wE A2 b U TRBEACEREREZ iR BHEVAER
B o

FELETEME » REREFSBMROFRER T » IDEER HEIE
VItEZ Z2EHS - HEMZ —EREE ALK —UHNEE 2
A BRI - EEFEDERRIEE f ¢ TR AR ERA E—
YEET A 2 (5 (nicht mehr den geringsten Rest eines Besitzes in der
Hand) | 2 o s B A\ (5 DA A S0E 2 07 ST AT I - SR AT
HEEE  HERNEZCEAANSAERE  HNSAHZEE
5 > BIAEZERUS ZB0R - R EREREF ISR HE » AN
A& L B B S B2 58 NI - 258 NGRES EHUE® - A1
R RESEBVGREBLVE LT EXRY - i aZEE A D &wEk—1)
Hir#EZH5F S EAUSHE R ZENMNE - CEREmEA
%4> EEEER T AR R 0 AR WIEME R IR 2R
[E] » IEARIEE AL R TR TEAUE Ry Al 15558 A [FI R 2 B ©° -

et & > BEERARKEESAEAER S HERHE %
LT RS - TR R IDEE N E B AUS R R AR K - RIEInA
ERFy o HeREREL NG IE AR B R A S 929 R 55 1] O I B AE B <2
(FTELZEE N > MR RIS RIEB SR ITE R Z 7 BT fF
INERTZENEBHISEIER A 5 » IDEEPESRT
B2 NEHUSHE#EL A - HERESEIG 28R -

61 HKBGB-Schulte-Nélke » F £55 » § 934 Rn. 5; Hiitte/Hutte/Schmidt » f 325 » Rn.
520; Soergel-Henssler » F 131 > § 934 Rn. 3.

62 BGH BeckRS 1932, 100289.

63 Soergel-Henssler » 331 > § 934 Rn. 3.

64 Hutte/Hutte/Schmidt » F 2£25 » Rn. 520.

65 HKBGB-Schulte-Nolke » f 355 » § 934 Rn. 5; Jauernig-Berger » [ 3x36 » § 934
Rn. 2; BGH NJW 1968, 1382 (1383).

66 BGH NJW 1968, 1382 (1383).

67 RRN2 5920 F 1o TH A B2 EE  FAT] L 8P R
WA S AR BT B

68  Soergel-Henssler » 331 > § 934 Rn. 1.

69 Bamberger/Roth-Kindl » F 310 > § 934 Rn. 2; Erman-Bayer - [ 3142 > § 934
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PRI > B AR VA S 93RRI 934G FE UE T » RIATELKIE
BEEEZE B2P0HBASRE2NAEAGZXEY EE2ERE
S EER SN ERE - BRI EE(L2H8E R GREERE
REFIG VP ERETREZEBE T (RAFHEZXEMBEH
WABHEEG B RAGHE EoEA" - HE > BAATAECE R 7
sl HAEEN G ZE —ROE  REILLEASE 2 77 BT
AT BB AAE 2 SR EN G IREIRUE RN 2 T
TAT > MEALAMEE > o] AW EBEENEFEGILEERE
BIE TS NI E AR EREIESEILIERE™ - 52 ks
AT MEVS M S A 2 ZEAESEISBIEM AR > FHEIA
B2 BEMRT - AT T - EEER R > SRR BIERE
EE RIAF 336G » B EIE B HEIREEE RIEFEISBMEE LS 2
FLfE - ik (de lege lata) $IEZ ™ o (EEIHF G = AP INGE Ry
B R R SE 933 B H I M IR 4B (R B RA SR 934K B 115 2
FUfE > TEEBNEEHPBUR LB -

OFEBAFEEELEBA

L&

FEERAESBMEE 2B HE - B ARER RIAFEI31FE
AL T M LA i NS o A0 RERIER oy W 2 s A S IR B A 2 B
AN HZBEACHE=ANNGZEEZ SR > AREELHAEZ
BihEEEE AR hreS RIS EIEMARE - BRI - 12

Rn. 1.

70 PWW-Priitting > F3r12 > § 934 Rn. 5.

L Miller/Gruber » F 327 » Rn. 1475.

72 PWW-Priitting > F3r12 > § 934 Rn. 5.

73 Miller/Gruber » F 327 » Rn. 1475.

74 Westermann/Staudinger > F #x52 > Rn. 251.

75 Bamberger/Roth-Kindl » [ 3x10 - § 934 Rn. 2; Erman-Bayer - I :x42 > § 934 Rn.
1; Soergel-Henssler » k zx31 > § 934 Rn. 3.

76 HKBGB-Schulte-Nolke » F 355 » § 934 Rn. 5; BGH NJW 1968, 1382 (1383 f.).
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B R ASE MR 2B A 2 R EHRA =" B - OB AHIE
FEZHEBELSA AN QFREEE FEASE (vermeintlich) 17
TEZ RIBEERME  QZENHAAE= A NINSZBEL LA -

B EIRTHE - YRR ELR Sy i 2 BB A JE R BhEE 2 [ 5 A
A EAS SR RIEF 3% » DGEBREF KA ZE N 2
BB EFT A FILBIAAER RIAESMEE2ER - HEM %
LGS R PR RUEFE 931 » UMb R oy 2 SR B\ JE By BhE 2 [
LA N ZEANMIERRAGHESEIUSEIERARE 2 05E™
EE%%EEA%@@%%&UJE%@ﬁQﬁﬂ%ﬁﬁJ\w@%ﬁU«ﬂﬁ
PEFEHAMIERT B 5 AR > {01538 A RAR 80 -

ZRFTEEE A NI E L MESAEA > GRIEHEFERESAEA
M A FAE B REHS I EZESAAARNHUMEE A 2B R
il A RFEE > SR A E A AMRA RN FEEEA{E
B%S2 - e BB AWIERBELSAA > v TEEAHNE
A AW REN S AR BGATE 2 IREERRE ) DIk TEEA
HESELA AMEAN FAEAREREKE | WEEE > fiEGiEEE
B R AT R GB B ORME - (H B A R R B2 R I B SR R i B Ry B
ZHEFESAE A BEAEEE A EREEARER kg  (HEHERHE
A ANRA G HIRES KM - Rt IEE)ZE 2 Mi#EEA A ZBRe -

7 FlA 230 A B B ARERARRE 5934 525 RdciP i * 0 EE AR A
1$#’3‘r"7f§.s\-§ P s e Ak AERTA L LI ML R ;’»5
- PRI EEE A RIS AR EA AR SRS FEFER
%@ﬁ,g@g%’gﬁgﬁe@éﬁﬁiﬁfﬁfﬁwﬂﬂ Mot 3B
B2 - AR A ngr,t%

OFERF C REERGRERIA (A H)

79 PWW-Pritting » 42 § 934 Rn. 4. ma 2L j# 31 % B MUKoBGB-Oechsler » F
2145 > § 934 Rn. 10.

80 MiiKoBGB-Oechsler - 45 » § 934 Rn. 10.

81 \Wolf/Wellenhofer » F 2128 > § 8 Rn. 12.

82 Soergel-Henssler » F=:r31 » § 934 Rn. 13.

83 Miiller/Gruber > F 3327 > Rn. 1488; Vieweg/Werner, Sachenrecht, 8. Aufl., 2018,
§ 5 Rn. 22.
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HIERAE TR - SRR R BT W BORH R
AR AR + A B A e R S 934058 1 T 23 R
YR - (L0 ARG A RS2 T T2 R

R IR B R E S 034 (1 DL R A 9L IR B T4 - [N
2 5 0 S 934 3 211 R EL P B T A RS+ (7L
I PRI A2 S SRS R M A BT (2
BT W PR R TR E LAAE - A0 A ELZ A
PRI R AT 2 S (3T 42 2 BB RE » 7R T B 4 2L
FAETTES® -

et fic B R SR 934 S 2 T T 35 T L8 B0 5 A 4 -
B HEA S NSRBI EY S - it WERERT
B IS (RIE T AN N SR S A G Cirgendeine
Besitzposition) | LU " SEELATK AT FE AT, 7 ¢

RIS © HE B AP BB SR T % 5
BB (TEUZ A IRHIZ\ E RS B E A
R 55 034 R S 25 P 2 T - AREIV o A B = A LS ¥
By i EA A S - R S A B
TR (BB A BN A R A LI IR E R B B
BEGAA  BONB R ERE G AR S RS B 2 1
T R RIS A E R
R E DM AR AT S 2 Y - H R
e = MR B A 1 8L T8 - A3 -

84 Jauernig-Berger > I 3136 - § 934 Rn. 3.

85  PWW-Priitting » k- 3r12 > § 934 Rn. 4.

86 Bamberger/Roth-Kindl » F 3110 > § 934 Rn. 6. 46 BI5 28§ % ;2 a7 P FE %
MR E FBAEF2H L4 > UHEE BT AL ERGFREL L
% B BGH NJW 1959, 1536 (1538) -

87 Hutte/Huitte/Schmidt » F :x25 > Rn. 521.

88 Muller/Gruber » F 327 > Rn. 1489.

89 Hitte/Huitte/Schmidt » F :x25 > Rn. 521.

90  M{KoBGB-Oechsler > ¥ 2145 > § 934 Rn. 12.

T
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H#E o R R A 934 55 215 Bl [ A BB 9325 S LI S5 1)
LUK 93312 P40 » MRESIEE » (R E 2 BRI RT &S » 2H
PRI EEEL AN TR 8 E " BRE (T, (Ubergeben) BAsZEE A - {H AR
FoEUZEANAFE =N THSEIE 2 S5A , (den Besitz der Sache
erlangen) Fy 00290 » [ - HEfE 23 A WREUS B E > EHG A >
M HEL B 2 5 A NSt e B e i o 5 A B B (5 BRI 60 52 5% ARk
BE#EEAANZEBE  TEEZ? ZREBESA A GRERH)
7 BT H W 2 B B A FTanad - 1RELZ 58 AR E% G A B Bl > RIJE
FITfE93 -

HEXEE G ZEAMERRELBMRE2BEEEISEE)
EFTEER > NMEAECISEEZ A > MAEZ O A GARERA
7k (VerduBerungsgeschaft) TiEE94 » JREIZEIE = A (objektiver
Beobachter ) Z5pEN 2B A Z AL » HAES BeESE E#E LA A
FrilG 2 G A RRPREEAZ Ry > flaghEae AR EE A
RECHREFEZFAYREF KECKEEZEAN » HILHRKZ
BES N EAE RS K2 BB ARERE > BTEGER K
BEERESAANFGEZ#E > BIRB2® - 52 ARELGAAZITE
WNRRRAIRBLTRIL N 7 22 PR o H R o BRI BLIESE M » BE MR
R 52 38 N RTE R RVA R 9332 B HUS B A Fr A 1N » JRDAH ARG
BLNTHUES 5A > IREIER DU ER IR A sE 81 2 S5 ¢ (VerduRerungs-
vorgang ) Fyh B o [RIHE TR <2 5 ARTER RIEFH B4R BB ==

91 MiKoBGB-Oechsler - - 3r45 - § 934 Rn. 11; Soergel-Henssler » 331 > § 934
Rn. 15.

92 Erman-Bayer - F :r42 - § 934 Rn. 4; Miiller/Gruber » F 327 > Rn. 1489 f.; BGH
NJW 1978, 696 (697).

93 Soergel-Henssler » 331 » § 934 Rn. 15.

94 Erman-Bayer > F :r42 - § 934 Rn. 1; Palandt-Herrler » 3331 > § 934 Rn. 4;
Staudinger-Wiegand > F 110 » § 934 Rn. 12.

9 MiiKoBGB-Oechsler - 145 » § 934 Rn. 11.

96 vVieweg/Werner > F :r83 > § 5 Rn. 22; Wolf/Wellenhofer > F 3128 » § 8 Rn. 15.

97 MiiKoBGB-Oechsler > 3145 » § 934 Rn. 11.
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S EFT AR ARNEET RMAESHA - HEAREER
PR A2 B 55 933k /28 AE (BBl 28 T RE®® -

fEAh - Freld THUE SR WEsE TEEARNHEAEAEEM S
A 9 HILGIE 2N GE G R G S B E 2 85 HA
BF - RNEe(EEE A A S S/ Z M - & RIARFRATE 2 K
FFRIRRERZ B -

HRME » EEEAEISMEE 2B AT 5 EHING R % 7,100 » a]
REZ Ry (7)) @ N EARBEEH &I ATEER > HaliR b
ZAFW D HCHER Z HE RPN T - THR LEREFHFERR
sz HE Y - HRNE AR EHEZ » DGRBS T 2 N ES
FIREEE KFEIREFE R~ 2 70 KMZAEFAREEEEE 2 -
WS T R EHZARRZEEE » 8GE T B8 o DUE
HZARRBEAR » T RN MAFARL TR EEEZ 28
ZHERER RIE B IBMEE 2B L E B HUSARFTA N2 -

2.3 =

NENRTEBIRELSBMEELER » BBl 5 FERE2HF
BIEEO3BMRIMFEEEE RS E2FEEHS » MARBRESE
O3JRCLHHE » ZEARNESG E#E S ARBRES BHUS  AIEER
ROEF MR FE 2B L B2 A B E = NHUSHE B G AN - JREE
SEHE > WIHwE B - mRPEEEE > WARBES
) EE AR E #EITE IR (Korrigierende Auslegung) - &

98 MiiKoBGB-Oechsler - 145 » § 934 Rn. 11.

99 Soergel-Henssler - 331 > § 934 Rn. 13; Wolf/Wellenhofer - f3x28 > § 8 Rn.
15.

100 pww-Priitting > F 112 » § 934 Rn. 4.

101 soergel-Henssler » 331 > § 934 Rn. 1.

1024 B3k b3 % B Pritting > I 3146 > Rn. 432.

103 MiiKoBGB-Oechsler » I :x45 > § 934 Rn. 2. B »* 4t B % ;% % 93415 27 % 93315 2
BEHFR  FERS - O 245"

104 soergel-Henssler » 331 > § 934 Rn. 2.
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ZHENNRUSEIE B S AR - BREEEHIUSEIEFTA L -

3.2 AH

A TEB REF9SMEE 2B - B NI IRM#EH A A - i
P R R & PR 2 i N\ 2 (ERE A0 > L H 2 RE RS A IEM
FEEAAN > HEZEARNERNERZERKBFE KEMIGERES
H o EENFEINGEELSE 5 RERRZESES4MEE2EIT
FrE 220 > sRE A A ENIEE)E 2 M b A A - R FER AR
EHEEMREGE K > WZEAESENGEEMAEEZGWm > &
LRF 2R 22 PR ] ROASE 931 RFT E 2 E T 5 E | IRUEEE KM 2 107
PRIE Ry ] <2 58 NS IRARRALE M E B AUSBIEFTAHE » BIASRHZ
WAEE o

Bt - AEEKZZEAEZSEIS ZABEER  KeE N
EERBAMEEBR I E Y | ZBAHENSEEEZ SR o EER
gy THS SR BERREFIMREIGIEZ TR
5 fEFEEZ AR08 BOEAS MR B N B S B ERTA
ZOEHEE—# > UG A RGHERILEE BEUS 2 A AR - 5F
B2 BN Z TR RER AL SMEF 2IF Y = B IS B E T
B> EGRE T ZEACTHISEE S A, B "EEATAH
BEAEFEMGA 100 BHIE0t - REIEZEARSG SH 280 0 Bl
RERIEEHIRER 4N (jeder legitimierende Rechtsschein fehlt) 110 -

AL R ER Ry REIREFEISMEE 2B Z Fr IR s B iR

ClE
o &R E
A

105 spergel-Henssler » 331 > § 934 Rn. 2.

106 priitting - F 3146 > Rn. 432. #fi2 & j#3# % & Staudinger-Wiegand > f 3210 -
Vorbemerkungen zu §8 932-936, Rn. 18.

107 Hiitte/Huitte/Schmidt » k= 2225 » Rn. 520.

108 Hiitte/Huitte/Schmidt » k= 2225 » Rn. 521.

109 Hiitte/Huitte/Schmidt » f 2x25 > Rn. 521; MiiKoBGB-Oechsler » [ 3145 > § 934
Rn. 2, 10. B> R X 2 5934 52254722 TXEAF P ¥ = A @b
Az kg, 0 dpg TREARFEFRRBL 22, 2 TREATL LS
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The Transferee in Good Faith
Acquire a Personal Property via
Assignment of Claim for
Possession

Yu-Hung Yen’

Abstract

Whether the situation that a transferor without title of disposition
transfers the property via assignment of claim for possession apply to
good faith acquisition, in Taiwan, there are three opinions related to
above dispute. One is that “transfer of the claim for restitution shall
apply to good faith acquisition”, another is that “adjustment of the
transfer of the claim for restitution shall apply to good faith
acquisition”, and the other is that “only receives delivery could apply to
good faith acquisition”. However, this paper adopts the opinion that
“distinguish situations”. This opinion means that the elements of the
transferee in good faith acquire personal property depend on transferor
without title is indirect possessor or not. In other words, if the
transferor is indirect possessor, the transferee in good faith could
acquire personal property when transferor transfers the claim for
restitution to the transferee. However, if the transferor is not indirect
possessor, only when the transferee has acquired possession from the

Assistant Professor, College of Law, National Taiwan University. Email:
yhyen@ntu.edu.tw
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third party and still be in good faith shall transferee acquire personal
property.

Keywords: assignment of claim for possession, transfer of the claim for
restitution, good faith acquisition, shortened delivery
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9 See generally OECD COMPETITION COMMITTEE, DEFINITION OF TRANSACTION FOR

THE PURPOSE OF MERGER CONTROL REVIEW 12-14 (2013).
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11 European Commission, White Paper: Towards More Effective EU Merger Control,
COM (2014) 449 final, at 13.

12 See SEC Regulation 12B, 17 C.F.R. § 240.12b-2.

13 607 F. Supp. 756, 768-769 (D. Colo. 1983).

14 iz F767-769 -
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15 See SEC Regulation 13D-G, Rule 13d-1(c).
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19 Lane Bryant, Inc. v. Hatleigh Corp., C.C.H. Fed. Sec. L. Rep. 97,529, p. 97, 766
(S.D.N.Y. 1980).

20 Corenco Corp. v. Schiavone & Sons, Inc., 488 F.2d 207, 215 (2d Cir. 1973).

21 Texasgulf, Inc. v. Canada Development Corp., 366 F. Supp. 374, 403 (S.C. Tex.
1973).
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The Disputes Arising from the
Application of Paragraphs 14 and
15 of Article 27 of Corporate
Mergers and Acquisitions Act

Ming-Jye Huang”

Abstract

The provisions of Article 27(14) and (15) of the Corporate
Mergers and Acquisitions Act, which failed to be thoroughly debated in
the legislative process and did not record the legislative reasons, have
recently been used in the battle for the right to manage the company,
highlighting its problematic points. This article focuses on the
requirements and effects of “for the purpose of mergers and
acquisitions”, “acquisition” and non-voting rights when acquiring
shares illegally, from the perspective of functional orientation, and
adopts Article 43-1, Item 1 of the current Securities Exchange Act. The
research results of comparative law in this article clarify the
explanation and applicable connotation of these constituent elements.
At the same time, the legal effects of non-voting rights on shares
obtained in violation of these regulations involve issues such as “who
shall be determined” and “when shall be determined” in the matter of
their non-voting rights. This article argues that if it fails to apply for
leave to the court before the shareholders’ meeting to stop the exercise

Distinguished Professor, College of Law, National Taiwan University.
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of voting rights, then at the shareholders’ meeting, the power to
determine non-voting shares lies with the chairman of the shareholders’
meeting according to law, and the chairman of the shareholders’
meeting should do his best in this regard. The chairman bears
obligation of care, to determine the existence of voting rights for such
shares. If the chairman of the shareholders’ meeting fails to perform his
duty of care, and subsequent resolutions of the shareholders’ meeting
are subsequently revoked by courts due to flaws in the resolution
method, he shall be liable for damages due to the breach of his duty of
care.

Keywords: Corporate Law, joint shareholding, Corporate Mergers and
Acquisitions Law, Interpretation No. 568 of Taiwan Constitu-
tional Court, shareholders’ meeting, chairman of sharehold-
ers’ meeting, passive investors, substantive beneficiaries,
Securities Exchange Law
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Mathias Reimann, Cost and Fee Allocation in Civil Procedure: A Synthesis, in CosT
AND FEE ALLOCATION IN CIvIL PROCEDURE 3, 9 (Mathias Reimann ed., 2012).
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Peter Karsten & Oliver Bateman, Detecting Good Public Policy Rationales for the
American Rule: A Response to the Ill-Conceived Calls for Loser Pays Rules, 66
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On the Attorney Fee Shifting
Rule in Taiwan

Ching-Ping Shao”

Abstract

Judiciary is the last line of defense for justice. Therefore, access to
justice depends to a large extent on access to lawyers. For the past two
decades, different branches of Taiwan’s government have been putting
efforts to create favorable rules and provide legal aid to the
underprivileged. What has long been neglected, in terms of Taiwan’s
litigation funding regime, is the issue of attorney fee shifting.

According to the Civil Procedure Law, the basic rule in Taiwan is
each party bears his own attorney fees. Attorney fees can be shifted to
the loser only when the law so provides. This paper argues that the
current fee shifting regime is wrongly connected to rules of mandatory
representation. The result is that little attention is paid to the change of
fee shifting rule while much ink is spilled on the pros and cons of
mandatory representation. One-way fee shifting rules can also be found
in some laws. However, it appears that their emergence is without
justifications and not carefully deliberated. Lastly, public funding is
sometimes used to lessen the burden of attorney fees of one party. It is
suggested that market mechanisms should be taken into account when
such acts out of benevolent intent is to be taken.

Professor, College of Law, National Taiwan University.
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REVE 7y » G EEE KA EE NN ARECHE - BRIERFLUT
BIY 1L BZINENEREEARAAEHE HE - C4EBEE TS5
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13 164 F.Supp.3d 612. Huai Zhou CHEN Plaintiff, v. BOARD OF IMMIGRATION
APPEALS (BIA) and United States Citizenship and Immigration Services (USCIS)
as Defendants in United States District Court, S.D. New York in 2016.

Immigration and Naturalization Act Immigration Marriage Fraud Amendments of
1986 (“IMFA”) and 8 U.S.C. § 1154(a)(2) as one provision codified in one of its
amendment.

(A) The Attorney General may not approve a spousal second preference petition for
the classification of the spouse of an alien if the alien, by virtue of a prior marriage,
has been accorded the status of an alien lawfully admitted for permanent residence
as the spouse of a citizen of the United States or as the spouse of an alien lawfully
admitted for permanent residence, unless—

(i) a period of 5 years has elapsed after the date the alien acquired the status of an
alien lawfully admitted for permanent residence, or (ii) the alien establishes to the
satisfaction of the Attorney General by clear and convincing evidence that the prior
marriage (on the basis of which the alien obtained the status of an alien lawfully
admitted for permanent residence) was not entered into for the purpose of evading
any provision of the immigration laws.

(B) Subparagraph (A) shall not apply to a petition filed for the classification of the

14

15
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IMFAE# 2 1% > KB REER(LREEM (INS) AMi—EE
HiaZ i ERVHE - W EA AT - 199148 H INSH R E e
EIERRA o B AS IR R A ST E A 5 B JiR 20 [ o 288 38 Y 2k AR S5
# o BETHUELHI R BRI T

(DEFE - B R E AR A TS HHERZE A RSN A AT LU
RECHTE HE W KA (petition) -

(WREZFRANEG &R KA BRI 2RSENGELE

(WA K A& ERIRAEAE R 3 AR R BB S5 s REG TR K A
[&RZAMESEMHSFN - AlRzsBRRfS A oGtk - FRIERA LU & E
-

(AN A LB RERT < NS IRHVEE IR EE I - AL AE 40 IR e e A%
RIAMEELE -

@FFFEN B BB PR K A EEE - EZERREEBRET
TR (& 117

iR o A TE AR T WY IR I ST RSB A R 48 - B e sk A 2K
ST 5 7 g g @@ CUE RS =R & - BRI AR

spouse of an alien if the prior marriage of the alien was terminated by the death of
his or her spouse.

16 8 C.F.R. §204.2(a)(2)(1).

17 (1) Eligibility. A United States citizen or alien admitted for lawful permanent
residence may file a petition on behalf of a spouse.
(i) Marriage within five years of petitioner’s obtaining lawful permanent resident
status:
(A) A visa petition filed on behalf of an alien by a lawful permanent resident spouse
may not be approved if the marriage occurred within five years of the petitioner
being accorded the status of lawful permanent resident based upon a prior marriage
to a United States citizen or alien lawfully admitted for permanent residence, unless:
(1) The alien establishes by clear and convincing evidence that the prior marriage
(on the basis of which the alien obtained lawful permanent resident status) was not
entered into for the purpose of evading the immigration laws; or
(2) The marriage through which the petitioner obtained permanent residence was
terminated through death. (8 C.F.R. § 204.2(a)(2)(1)) This “Regulation” remains in
effect today.
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18 2r8 C.F.R. § 204.2(a)(2)(1).
19 The original text is as follows: “The Government argues that the statute is so
ambiguous as to allow four possible “endpoints” for the five-year period: (1) the
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SEWTEHRE > (HE28 C.F.R. § 204.2@)(Q()H EEBFR—5 » £k
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20

second marriage; (2) the filing of the petition; (3) the adjudication of the petition; or
(4) final appellate review of the petition. In essence, the Government asks the Court
to read the statute to provide that the Attorney General may not approve a spousal
second preference petition unless a period of five years has elapsed between the date
the alien acquired LPR status and some other event—one of the four listed above.”
Some passages of the original judgement are as follows “[a] court must interpret a
statute as it is, not as it might be, since courts must presume that a legislature says in
a statute what it means and means in a statute what it says.” Neither the date of the
second marriage, nor the filing of the petition, nor the final appellate review of the
petition is mentioned anywhere in the text of the statute, and the Court may not re-
write the statute to include these possible endpoints and exclude the endpoint
actually in the text: five years from the date the alien acquired LPR status, at which
point the Attorney General may approve the petition...Because the statutory
language of 8 U.S.C. 8 1154(a)(2)(A) is plain and unambiguous and at odds with the
regulation, 8 C.F.R. § 204.2(a)(2)(1), the Court must hold unlawful and set aside
the USCIS and BIA decisions based on the regulation, as the decisions were
arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with
law. 5 U.S.C. § 706. Plaintiff’s motion for summary judgment is GRANTED and
Defendants’ motion is DENIED. The decision of the agency is reversed, and the
case is remanded with directions to re-consider Plaintiff ’s petition, applying the
standard contained in the statute.
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Parsons, Talcott & Smelser, Neil J. (1956), ECONOMY AND SOCIETY: A
STUDY IN THE INTEGRATION OF ECONOMIC AND SOCIAL THEORY. London:
Routledge and Kegan Paul Ltd.

. 134 -



h AL s FAEB RAE S R A T

* MEHX

13

Analysis of Disputes over Rights to
Family Reunion for Foreign
Spouses: Judicial Cases in Taiwan
and the United States for
Comparison

Ya-Ling Chen”

Abstract

Foreign spouses in various countries often experience a lengthy
process of application for marriage immigration. Because they are not
nationals, their family reunion rights are restricted by laws and
regulations due to immigration policies, national security and interest
considerations. Naturally, it is a very important thing in modern society
for foreign spouses to fight for the “right to family reunion” as one
basic right in a country’s constitution. However, it is a universal
phenomenon in legislature that only the families with “true marriages”
are entitled to the “right to reunion”. In this article, the author takes two
judicial cases in Taiwan and the United States as examples. She first
examines the regulations and statutory interpretations governing
marriage immigrants in each case, sorts out the testimonies of the two
parties, and clarifies the court’s investigation and judgment on the
truthfulness of the marriages. The “Reflection and Comparison” unit

Full-time Associate professor of Aletheia University Dept. of English, currently
pursuing her second doctoral degree at College of Law, National Chengchi University.
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compares the court opinions and the parties’ remedies in the two cases.
It was discovered that the two cases have something in common—that
is, the legal provisions cited by the courts of the two places have
ambiguities in interpretation. In terms of more frequent international
exchanges in the recent years, it is expected that more and more
disputed cases involving foreign spouses will surface. The results of
this study can provide courts with reflections when trying such cases.

Keywords : foreign spouses, family reunion, marriage immigration,
textual interpretation, scam marriages
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